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1.0 PURPOSE OF REPORT 
 
1.1 To report on an application (“the Application”) for the registration of an area of 

land at Lumby identified on the plan at Appendix 1 (“the Application Site”) as 
a Town or Village Green. 

 
 
2.0 LEGAL CRITERIA  
 
2.1 Under the provisions of the Commons Act 2006 (“the Act”) the County Council 

is a Commons Registration Authority and so responsible for maintaining the 
Register of Town and Village Greens for North Yorkshire.  

 
2.2 Section 15(1) of the Act sets out that  
 

Any person may apply to the Commons Registration Authority to register land 
to which this Part applies as a town or village green in a case where 
subsection (2), (3) or (4) applies 
 

2.3 Section 15(2) of the Act provides for land to be registered as a town or village 
green where it is shown that:- 
 
(a) a significant number of the inhabitants of a locality, or of any 

neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years 

 
and 

 
(b) they continue to do so at the time of the application 
 

2.4 A Commons Registration Authority needs to be satisfied on the balance of 
probabilities that all the elements of section 15(2) have been demonstrated to 
have been met by an application relying on that provision for it to be 
approved.  The onus of proof rests with an applicant.  

 

 NYCC - 22 June 2012- Planning and Regulatory Functions Sub-Committee 
 Land at Lumby/1 

ITEM 8



 

3.0 APPLICATION SITE   
 
3.1 The Application Site is shown hatched on the plan at Appendix 1.  
 
3.2 Plans held by the County Council identify the land concerned as publicly 

maintainable highway though the basis of that assertion has been challenged 
by the applicant’s solicitor. 

 
3.3 The Application Site lies approximately in the centre of the village of Lumby 

adjacent the carriageway of the main road through the village (unclassified 
road, number SB 473R).   

 
3.4 The Application Site is bounded by a stone wall on its’ west side and is open 

to the said road carriageway to the east.  The Application Site runs from the 
entrance to Hall Farm, and tapers southwards ending at approximately 15 
metres north east of the entrance to Lumby Court.  The area of the land in 
question extends to 215 square metres (approx.). 

 
 
4.0 APPLICATION  
 
4.1 The Application submitted by South Milford Parish Council (“the Applicant”), 

through solicitors Elmhirst Parker was received by the County Council on 27 
January 2011 and accepted as duly made on 9 February 2011.  It relies on 
the criteria contained in Section 15(2) of the Act as having been met. A copy 
of the standard Form 44 as completed and submitted comprises Appendix 2. 

 
4.2 Submitted with the Application was a letter from the Chairman of South 

Milford Parish Council dated 17 January 2011, copied at Appendix 3, giving 
reasons why the Application was submitted together with the result of a Land 
Registry Search dated 23 November 2010 identifying that the land is not 
registered (Appendix 4).   

 
4.3 Also submitted was a copy of a Decision Notice from Selby District Council 

regarding an adjoining site and dating from 2007 included at (Appendix 5) as 
well as eight copies of photographs of the Application Site (Appendix 6).  The 
notice confirmed planning consent for the construction of a dwelling on the 
land concerned. 

 
4.4 Subsequently Elmhirst Parker wrote on 23 June 2011 and in doing enclosed a 

statement from the Parish Council and material concerning a questionnaire 
survey conducted in the village. 

 
4.5 Determining an application of this kind is a matter of assessing evidence to 

determine whether or not the relevant criteria set out in Section 15 of the Act 
have been met.  Any representations which might be made relating to the 
alleged merits or otherwise of a site being a village green are immaterial and 
must be ignored in considering the application.  
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4.6 No witness letters or evidence of use pro forma was submitted with the 
Application. 

 
 
5.0 OBJECTIONS 
 
5.1 Mike Roberts, Head of Highway Operations for North Yorkshire County 

Council (Appendix 7) 
 
5.1.1  The main objection to the Application was received from Mike Roberts, Head 
          of Highway Operations for North Yorkshire County Council. 
 
5.1.2 The objection is based on the understanding that the Application Site is part of 

the publicly maintainable highway and states :- 
 
5.1.3 Activities claimed to have taken place on the land by the Applicant (e.g. as a 

meeting place / rest area) appear to have arisen primarily from its status as 
highway and the public’s associated rights.  Although the public’s rights over 
highway land are essentially to pass and re-pass, they are also entitled to 
carry out other incidental activities, such as to stop and talk or to stop and 
rest. 

 
5.1.4 The public are entitled to use a highway for any reasonable purpose that does 

not conflict with the primary right to pass and re-pass and many activities may 
be able be carried out upon it as a highway, subject to the primary right of the 
public to pass and re-pass not being affected. 

 
5.1.5 The activities carried out which can be regarded as having been undertaken 

pursuant to the public’s use of the land as part of the highway must be 
discounted as qualifying uses for establishing a village green. The Head of 
Operations considers that the Applicant’s evidence of use of the land is not 
strong enough to justify its registration as a Village Green. 

 
5.1.6 Although the County Council, as Highway Authority, has a general power 

under the Highways Act 1980 to improve the highways for which they are 
responsible, and to provide equipment for those highways, if the land were 
registered as Village Green it would become subject to additional protection 
from encroachment / unauthorised works, etc. and any future highway works 
may therefore require some form of consent from the Secretary of State, 
which in turn may have an impact on the County Council’s performance in 
carrying out its ongoing duties as Highway Authority. 

 
5.2 Other objections 
 
5.2.1 Originally the land which was the subject of the Application extended to a 

larger area than that currently under consideration (Appendix 8). 
 Objections to that original Application were received from Ward Hadaway 
(Solicitors) and Walker Morris (Solicitors) on behalf of parties with an interest 
in the adjacent land.  
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5.2.2 Both those objections included a legal opinion from Charles George QC dated 
25 October 2011. (Appendix 9).    

 
5.2.3 Following negotiations between the Applicant and the neighbouring objectors 

the extent of the Application Site was reduced to what is now under 
consideration.  The land withdrawn from the original application comprises the 
site on which an access has been constructed to reach the new house which 
was the subject of the Decision Notice referred to at paragraph 4.3 of this 
report.    

 
5.2.4 Consequently those objections were withdrawn however in both cases the 

point was made that in neither case did the objector accept that the 
Application met with the necessary legal criteria to succeed.  In each case the 
objectors in particular pointed the legal opinion from Charles George QC for 
maintaining that view.  

 
5.2.5 Objections to the application as it originally stood were also received from the 

now resident of the new dwelling and from her father on her behalf.  Both 
those objections were subsequently withdrawn following the said change to 
the extent of the Application Site.  In both cases it was made known that 
notwithstanding withdrawal of objection neither party was able to offer support 
to the Application. 

 
 
6.0 APPLICANT COMMENTS  
 
6.1 During officers initial handling of the Application the Applicant’s solicitor 

questioned the assertion that the Application Site is highway land and sought 
evidence of when it was adopted as highway and also details of any highway 
maintenance works undertaken on the land.  No documentation recording 
adoption of the road has been submitted by the Highway Authority. 

 
6.2 The Parish Council’s comments on representations made by the local 

Highway Authority are contained in its letter dated 17 April 2012 (Appendix 
10) in which it alleges only limited number of actions have taken place on the 
land by the County Council in its capacity as Highway Authority.  A number of 
practical issues concerning the land were raised including questioning 
whether or not that part of the land on which a property access has been 
created still forms part of the highway.  Reference is also made to activities 
that are claimed to have taken place on the land and to support in the village 
for the Application (but without any direct evidence of that support). 

 
6.3 The response of the Highway Authority to the Parish Council’s comments is 

set out in a letter dated 14 May 2012 (Appendix 11) in particular pointing out 
that the extent (or otherwise) of works undertaken by a Highway Authority 
does not have a bearing on whether or not land is part of the highway.   

 

 NYCC - 22 June 2012- Planning and Regulatory Functions Sub-Committee 
 Land at Lumby/4 



 

 
7.0 EVIDENCE REVIEW     
 
7.1 Significant number 
 
7.1.1 Applications of this kind are usually supported by the submission of evidence 

of use directly from those who have used the land normally in the form of 
letters or completed pro forma.  No such letters or pro forma have been 
submitted in this case. 

 
7.1.2 In correspondence the Parish Council submitted the summary of results of a 

Questionnaire survey it conducted in the village (Appendix 12).  The 
completed forms were not submitted. 

 
7.1.3 Even accepting the summary at face value it offers little if any direct evidence 

of use of the land by local residents.  All of those comments from residents 
quoted in the summary comprise comment on the perceived merit of the land 
being registered as village green and not evidence or claims of usage and as 
such carry no evidential weight. 

 
7.1.4 What constitutes a “significant number” in any one case is not prescribed.  

The characteristics of the neighbourhood concerned determine what is likely 
to be considered to constitute being a significant number from that 
neighbourhood.  To constitute use by a significant number the usage needs to 
signify evidence of general use by the local community.  There is no formula 
as to precisely what number of users will constitute a significant number in 
any one case.  

 
7.1.5 Whilst it is acknowledged that Lumby is a small village the evidence submitted 

is so weak that the criteria cannot, on balance, have even closely been met by 
the Application.    

 
7.2 Inhabitants of a locality, or of any neighbourhood within a locality   
 
7.2.1 Part 6 of the Application form which covers this point refers to “Lumby Village 

- Selby District Council.”  
 
7.2.2 From this it appears the Application is relying on evidence of use by 

inhabitants of the “neighbourhood” of Lumby in the “locality” of the 
administrative district Selby.  In them selves it seems likely that Lumby and 
Selby would be capable of being a neighbourhood and locality for the 
purposes of the Commons Act 2006.  

 
7.3 As of right 
 
7.3.1 Where members of the public already have a right to use land then when 

taking part in lawful activities they do so “by right” rather than “as of right”.  
 
7.3.2 The Highway Authority records identify this land as part of the publicly 

maintainable highway.  It is not unusual that a road in a rural location, such as 
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in Lumby, will not have been the subject of a formal documented adoption.  
More common is that land became public highway as a result of the way 
property boundaries were laid out historically.  It seems likely that was the 
case for the Application Land and that it effectively formed part of a verge or 
sightline as part of highway when land boundaries were set out in the past.  It 
is not surprising that the Highway Authority has been unable to produce any 
documentary evidence of adoption of the road at any time in the past.  
Perhaps Enclosure Awards for the area might shed light on this point but no 
party has offered up any such evidence. 

 
7.3.3 Accepting the land to be highway land and given the wide range of activities 

that can take place lawfully on such land then even if stronger evidence of 
actual use were produced it seems likely that use would amount to a use by 
right and so consequently the “as of right” criteria would not be met. 

 
7.4 Lawful sports and pastimes 
 
7.4.1 The courts have interpreted what constitutes “lawful sports and pastimes” 

widely.  However, given the lack of evidence submitted there is little to pass to 
comment on in respect of this point. 

 
7.5 Period of at least 20 years 
 
7.5.1 The twenty years in question in this case is from January 1991 until January 

2011 being the 20 years preceding the Application. 
 
7.5.2 The evidence in support of the Application offers no indication of the regularity 

of alleged use of the site during the twenty years nor of the extent of user over 
the twenty years.  

 
 
8.0 DECISION MAKING 
 
8.1 The decision whether or not to approve the Application with the County 

Council in its role as a Commons Registration Authority.  In doing so it must 
act impartially and fairly. 

  
8.2 It is not relevant to consider the merits or otherwise of the land being, or not 

being, registered.  Consequently, any representation that other open space 
does not exist locally is immaterial and should be ignored.  The County 
Council must direct itself only to whether or not all the relevant criteria set out 
in Section 15 have been met.  

 
 
9.0  CONCLUSIONS 
 
9.1 For the Application to be approved the County Council must be satisfied that 

on the evidence available to it that ALL the criteria contained in Section 15(2) 
of the Act are met. 

 
9.3 It is your officer’s overwhelming view that on the balance of probabilities the 
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relevant criteria contained in Section 15(2) of the Act are not met by the 
Application and that it should be refused.   

 
 
10.0 RECOMMENDATION(S) 
 
10.1 That the Committee resolves to refuse the Application on the grounds that it is 

not satisfied that all the relevant criteria of Section 15(2) of the Act are 
evidenced by the Application for the reasons set out in this report.  

  
 
 
DAVID BOWE 
Corporate Director – Business and Environmental Services 
 
 
Author of Report: Doug Huzzard and Chris Stanford 
 
 

Background Documents: Application case files held in County Searches Information 
- Business & Environmental Services 
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Extract from the Minutes of Selby Area Committee held on 21st May 2012 
for the attention of the Planning and Regulatory Functions Sub-
Committee at which the application will be considered. 

 
 
 
179. Application for a Village Green Lumby, Selby 
 

County Councillors Dave Peart and Andrew Lee each declared a 
personal interest in the following item as a member of the County 
Council’s Planning Committee. 
 
Considered –  
 
The report of the Corporate Director – Business and Environmental informing 
the Area Committee of a forthcoming report inviting the Planning and 
Regulatory Functions Sub-Committee to determine an application for a village 
green in respect of land in Lumby village. 
 
The Democratic Support Officer advised that the date of the meeting of the 
Planning & Regulatory Functions Sub-Committee at which the application 
would be determined was 22 June 2012 and not 10 August as stated in the 
report. 
 
Members expressed surprise that Mike Roberts Head of Highway Operations 
North Yorkshire County Council was objecting to the application that had 
been submitted by the local parish council and asked the reasons for this. 
 
Paul Sheppard, Group Highways Manager responded saying that the land in 
question was ‘highway land’ maintainable at public expense.  There was a 
culvert on the land which also had public utility services infrastructure running 
beneath it. 
 
County Councillor Mike Jordan (local member for Lumby) spoke in support of 
the application.  He said that the land which had no registered owner had 
been maintained by the Parish Council for many years.  He fully supported 
the Parish Council’s application and sought the support of the Area 
Committee to make a recommendation to the Planning & Regulatory 
Functions Sub Committee that the application be approved.   
 
County Councillor Andrew Lee abstained from voting and asked for this to be 
recorded in the minutes. 
 
Resolved – 
 
That the content of the report be noted. 
 
That the Planning and Regulatory Functions Sub-Committee be advised that 
Selby Area Committee supports the application by South Milford Parish 
Council to register land at Lumby as a town or village green. 

 


	Land at Lumby - may be replaced with additional version
	Extract from the Minutes of Selby Area Committee held on 21st May 2012 for the attention of the Planning and Regulatory Functions Sub



